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The following is a quotation of 35 U.S.C. 103(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

Claims 1,3-5, 8 and 27-29 are rejected under 35 U.S.C. 103(a) as being 

unpatentable over Mehkeri et al. (U.S. Patent No. 5,512,491; hereinafter "Mehkeri") in 

view of Applicant's admitted prior art. Mehkeri discloses removing Cryptosporidium (col. 

1 1 , line 1 1) from water with a particulate medium having surface hydrated active 

hydroxyl groups (col. 3, lines 14-15). This reference also teaches using alumina as a 

base material (col. 3, line 11), and the surface hydrated active hydroxyl groups in this 

alumina will contain surface AI-OH groups. Accordingly, Mehkeri et al. discloses the 

claimed invention with the exception of the particle size of the alumina, and the exact 

surface density of AI-OH groups on this alumina (claims 3-5 and 27-29). Applicant has 

admitted that "alumina is readily available in different diameter size ranges for example, 

from about 15mm down to about 50 microns" (see page 5, lines 7-8 of the specification). 

Accordingly, it would have been obvious to one of ordinary skill in the art at the time the 

invention was made to employ alumina having a particle size between 0.5 mm and 1.5 

mm in the process of Mehkeri, since alumina having this particle size is "readily 

available." Also, it would have been obvious to one of ordinary skill in the art at the time 

the invention was made to employ alumina having the recited surface density of AI-OH 

groups in the reference process, in order to maximize the active hydroxyl groups on this 

alumina surface. 
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Applicant's arguments filed Applicant's arguments filed October 10, 2006 have 
been noted and carefully considered but are not deemed to be persuasive of 
patentability. Applicant argues that Mehkeri does not disclose utilizing alumina having 
the recited particle size, and has submitted declarations, under 37 C.F.R. § 1.132, in an 
attempt to demonstrate new and unexpected results for this particle size. While the 
showing contained in the Bustamante declarations does appear to demonstrate new 
and unexpected results for the removal of Cryptosporidium from water with alumina 
having a particle size between 0.5 and 1 mm, this showing is not deemed to be 
persuasive of patentability for claims 1 , 3-5, 8 and 27-29 of this application for the 
following reasons: 

(1) This showing is not deemed to be commensurate in scope with the claims 
currently pending in this application because these claims read on alumina having a 
larger particle size (i.e. up to 1 .5 mm). Furthermore, claims 27 and 28 are not even 
limited to the removal of Cryptosporidium. It is well established that the evidence relied 
on to establish unobviousness must be commensurate in scope with the claimed 
subject matter. See In re Kerkhoven, 626 F 2d. 846, 851 , 205 USPQ 1069, 1072-1073 
(CCPA 1980) and IN re Clemens, 622 F.2d 1029, 1035, 206 USPQ 289, 296 (CCPA 
1980). 

(2) The unexpected property associated with alumina particles having a particle 
size between 0.5 and 1 mm has not been disclosed in the application originally filed, in 
fact, Applicant has apparently disclosed that alumina having a particle size of 0.5 mm 
will produce the same results as alumina with a particle size of 2 mm (see page 6, line 2 
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of the specification). Accordingly, the above noted declarations cannot be relied upon 
to establish unexpected results. See In re Davies et a/., 177 USPQ 381 (CCPA 1973). 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to I. Cintins whose telephone number is 571-272-1 155. 
The examiner can normally be reached on Monday through Friday from 8:30 AM to 5:00 
PM. If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mr. Duane Smith, can be reached at 571-272-1 166. 

The centralized facsimile number for the USPTO is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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